Secretary's Noti ce Pl H 96-35(HA)
Representatives; State/ Area
Coordi nators; Directors, | ssued: June 4, |996
G fices of Public Housing; Expires: June 30, 1997
Admni strators, Ofices of
Nati ve Anerican Prograns;
Publ i ¢ Housi ng Agenci es;
| ndi an Housing Authorities;
Resi dent Managenent Cor por ati ons
(RMCs)

Final Rule - Low Incone Public and | ndi an Housi ng;
Vacancy Rul e

1. PURPOSE

This Notice transmts the subject Final Rule and conpares
the Final Rule with the previous Vacancy Rule. The Fina
Rul e was published in the Federal Register on February 28,
1996, (61 FR 7586) and will first be used by HAs havi ng
fiscal years beginning July 1, 1996. The preanble materi al
to the proposed rule (60 FR 37294) is also attached to
provi de addi ti onal background on the unique way this rule
was devel oped and exanpl es of how t he Perfornmance Fundi ng
System (PFS) subsidy eligibility will be conputed.

This Notice also transmts a new form HJUD 52728, HA

Cal cul ation of QCccupancy Percentage for a Requested Budget
Year (RBY). This formreplaces the previous Form HUD 52728-
A and reflects the provisions of the new Vacancy Rul e.

Revi si ons have al so been nmade to form HUD- 52723, Cal cul ati on
of Performance Fundi ng System Qperating Subsidy, to nake it
consistent with the newrule. The revised HID 52723 is
being transmtted with this Notice.

2. COVPARI SON OF FI NAL VACANCY RULE W TH PREVI OQUS VACANCY RULE

The final rule distinguishes itself fromthe previous
vacancy rule in several inportant respects, as follows:



Recogni tion of d rcunstances Beyond an HA's Control
That Cause Vacanci es.

The final rule expands the nunber of circunstances and
actions recogni zed by HUID as possi bl e causes of
vacanci es that are beyond the control of the HAto
correct. Consideration will now be given to such
circunstances and actions as litigation; Federal, State
or Tribal laws of general applicability, changing

mar ket conditions, failure to fund an ot herw se
approvabl e Resi dent Managenent Corporation (RV)

request for Federal nodernization funding, and casualty
| osses. The special recognition given to units vacant
because of natural disaster, HJUD approved or Court -
ordered desegregation efforts, or insufficient funding
for an otherw se approvable C AP application that were
in the previous rule have been retained. In order to
receive recognition, the HA nust show that the
circunstance or action is preventing it from occupying,
selling, denolishing, consolidating, rehabilitating,
reconstructing, or nodernizing the vacant units.

Treatnent of vacant units undergoi ng noderni zation in
C AP, CEP or other funded noderni zati on prograns.

Under the previous vacancy rule, the Departnment
permtted vacant units to be eligible for ful

operati ng subsidy when the units were undergoi ng
noder ni zati on and woul d be reoccupi ed upon conpl eti on
of the nodernization work. The work also had to be on-
schedul e in accordance w th the nodernization

i npl ement ati on schedule. The final rule supports the
principle enbodied in the previous rule, i.e., HAs
shoul d not be unduly burdened whil e undert aking
noder ni zation activities because of |ost rental

revenue. However, the final rule limts eligibility
for full operating subsidy to vacant units that are

ei ther under construction (i.e., construction contract
awar ded or force account work started) or included in a
HUD- appr oved noderni zati on budget, but the tine period
for placing the vacant units under construction has not
yet expired. This tinme period is tw Federal Fi scal
Years (FFYs) after the FFY in which the nodernization
funds are approved.



3.

FORM

The previous rule did not nake these distinctions and
permtted units to be considered as bei ng under
noder ni zati on when funds were first coomtted to the
nmoderni zation program often for the devel opnent of
architectural and engineering (A & E) specifications.
A & E work may cover a nunber of units, buildings, or
projects that will not actually go to construction for
sone period of tinme.

Gondi ti ons under which a vacant unit is considered
eligible for subsidy.

The final rule has significantly changed the definition
of unit nonths available (UVAS) and limts the ability
of an HA to include |long-termvacancies in its count of
UMAs. |If an HA estinates that it will have a vacancy
percentage of nore than 3%for its RBY and nore than
five vacant units, after adjusting for vacant units
under goi ng noder ni zati on and vacanci es beyond its
control, the HA will have to analyze its vacancies
remai ni ng after adjustnents, determ ne how many have
been vacant for longer than 12 nonths, and excl ude

t hose vacancies fromits UMAs. |f |ong-term vacant
units are renoved froman HA' s UMAs, those units w l

be eligible for a reduced subsidy, calculated at 20% of
the AEL, and will continue to be eligible for utility
costs. The previous vacancy rule did not nake a
distinctionin the length of time a unit has been
vacant .

Eli m nati on of Conprehensive Qccupancy Pl ans (COPs).

Under the final rule, no new COPs will be approved. A
HA that has a HUD-approved COP as of July 1, 1996, wll
have the option of choosing to determne its PFS
eligibility under the existing rule or to termnate its
CCP and be subject to the final rule. HAs are stil
encouraged to undertake the structured, analytical
approach enconpassed in the CCOP concept, i.e., to
identify the causes of their vacancy problens and
devel op vacancy reduction strategi es and actions that
are responsive to the problens and appropriate to the
managenent and resources of the HA

HUD- 52728.

Ceneral Advi ce. HAs shoul d read the forminstructions
carefully since it may not be necessary for a HAto
conplete all sections of the formin order to determ ne
an accept abl e proj ected occupancy percentage for the




RBY. The form has been designed to go fromthe nost
sinple situation to the relatively nore conpl ex cases.
Periodically, there are Stop & Note notations to alert
the HA that a positive response at that point neans the
form has been conpl eted and the HA does not need to
proceed further.

Subm ssion (CGeneral). The Form HUD- 52728 is a
supporting PFS formthat is required to be submtted as
part of the original operating subsidy calculation. An
exception to this general requirenent is when the HA i s
requesting operating subsidy solely to cover the cost
of an Independent Audit (IA).




C. Submi ssion By HAs Wth Fiscal Years Beginning (FYB)
July 1, 1996. Because of delays in designing the form
HAs with FYB 7/1/96 should follow the follow ng
instructions regardi ng subm ssion:

1) HAs that have not submtted the Cal cul ati on of PFS
Qperating Subsidy Higibility (formHJUD 52723) for
their FYB 7/1/96 within 30 days after the issuance
date of this Notice shall include the formHJD
52728 in their subm ssion.

2) HAs that have already submtted the form HUD 52723
for their FYB 7/1/96, but then submt a revised
calculation in order to take advantage of the
recent PFS policy changes described in Notice PIH
96-24(HA), shall include the formHJUD 52728 in
their submssion. An exception to this
requirenent will be if the HAis classified as a
hi gh occupancy HA in Part VI of the HUD 52728-A

3) An HAwith a FYB 7/1/96 that is not in either of
t he above two categories and has used the form
HUD- 52728- A to determ ne the projected occupancy
percentage, will submt the formHJD 52728 with
its mandatory adjustnents. An exception to this
requirenent will be if the HAis classified as a
hi gh occupancy HA in Part VI of the HUD 52728-A

4. FORM HUD- 52723

In order to reflect the changes nmade to the PFS by the
new Vacancy Rule, |line 28e of the HUD 52723 has been
changed to read "Long-termvacant units."” [If the HA
has to nake an adjustnent for |ong-termvacancies, the
unit nmont hs associated with those vacancies, shall be
mul tiplied by 20% of the Al owabl e Expense Level (AEL)
determned for the RBY and the result will be displayed
on line 28e.

If additional information is needed, please contact Steve
Sprague of the Finance and Budget D vision, Gfice of Public and
Assi sted Housing, at (202) 708-1872.

[s/IMchael B. Janis for
Kevi n Emanuel ©Mar chnan
Acting Assistant Secretary




Attachrments (not included)



